
 IN THE UNITED STATES DISTRICT COURT FOR THE 
 WESTERN DISTRICT OF MISSOURI 
 
  
 
UNITED STATES OF AMERICA        ) 
         ) 
       Plaintiff,                 ) 
         ) 
     v.                 )       No. 05-CR-00344-01-W-ODS  
                                                                    ) 
GARY EYE,                                              ) 
                                                   ) 
       Defendant.             ) 
 

DEFENDANT EYE’S MOTION IN LIMINE FOR AN 
ORDER PROBITING THE GOVERNMET FROM 
OFFERING EVIDENCE DURING OPENING STATEMENT 
OR THE CASE IN CHIEF THAT DEFENDANT EYE 1) HAD 
STREET GANG AFFILIATION; 2) A HISTORY OF DRUG 
ABUSE; AND, 3) A HISTORY OF CRIMINAL BEHAVIOR. 

 
 The defendant anticipates that the government intends to offer evidence that in 

prior weeks or months leading up to the date of the charged offense that the defendant 

engaged in other uncharged criminal behavior which included drug abuse and car thefts 

and that he had gang affiliation or was a gang member. 

 Fed. R. Evid. 404(b), provides that evidence of "other crimes, wrongs, or acts" is 

inadmissible "to prove the character of a person in order to show action in conformance 

therewith" but is admissible to prove, among other things, "motive, opportunity, intent, 

preparation, plan, [and] knowledge.  To be admissible as Rule 404(b) evidence, the 

evidence must be: (1) relevant to a material issue; (2) proved by a preponderance of the 

evidence; (3) higher in probative value than in prejudicial effect; and (4) similar in kind 

and close in time to the crime charged. United States v. Shoffner, 71 F.3d 1429, 1432 
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(8th Cir. 1995) (quoting United States v. Jones, 990 F.2d 1047, 1050 (8th Cir. 1993), 

cert. denied, 510 U.S. 1048 (1994)). 

    In United States v. Sills, 120 F.3d 917 (8th Cir. 1997) gang affiliation was admissible 

but only because it was demonstrated clearly that defendant possessed a sawed off 

shotgun because he had been involved in a shooting because of gang activities.  In this 

case the defendants are charged with formulating a plan to kill a black person because of 

his race.  Absent a proper and credible showing through prior expert testimony that 

defendants were members of a known “white power” organization the court should not 

allow testimony as to routine gang membership or affiliation.  Similarly, routine 

criminal behavior such as car thefts and drug sales or possession are irrelevant and 

prejudicial unless there is credible proof that this some how is directly related to the 

crime charged in the indictment. 

 WHEREFORE, defendant moves the Court to instruct the government not to offer 

such evidence during opening statement or the case in chief without prior ruling from 

the court. 

Respectfully submitted, 
 
   /s/ 
John R. Osgood     
Attorney at Law, #23896 
Bank of the West Bank Building - Suite 305 
740 NW Blue Parkway 
Lee's Summit, MO  64086     
Office Phone: (816) 525-8200 
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CERTIFICATE OF SERVICE
I certify that a copy of this pleading has been caused to be served on the Assistant 
United States Attorney for Western District of Missouri through use of the Electronic 
Court Document Filing System on Friday, November 23, 2007. 
 
 
    /s/ 
JOHN R. OSGOOD 
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