N THE UNI TED STATES DI STRI CT COURT FOR THE
VESTERN DI STRI CT OF M SSOUR

UNI TED STATES OF AMERI CA )
Plaintiff, g

v g No. 05-CR-00344-01-W ODS
GARY EYE, 3
Def endant . g

MOTI ON TO DI SM SS RELATED COUNTS SEVEN AND ElI GAT OF THE
| NDI CTMENT FOR FAI LURE TO STATE AND OFFENSE W TH SUGGESTI ONS | N
SUPPORT
COUNT SEVEN ARGUVMENT:

Count VIl of the Indictnment alleges that defendant viol ated
18 USC, Section 1519 by knowi ngly altering, destroying, and
mutilating a Dodge vehicle. This vehicle is alleged to have been
the vehicle used to commt the offense charged el sewhere in the
indictnment, that is, the nurder of WIIliam MCay.

The statute captioned “Destruction, alteration, or
falsification of records in Federal investigations and
bankruptcy” becane effective on July 30, 2004 and is directed
primarily at the destruction records in bankruptcy proceedi ngs
and reflects concern by congress over the shredding of records in
the Enron case. The governnent here seeks to greatly expand this
statute and nake it an applicable second charge in virtually any

federal prosecution imginable.

The statute provides:
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Whoever knowi ngly alters, destroys, mutil ates,
conceal s, covers up, falsifies, or nmakes a fal se
entry in any record, docunent, or tangible object
with the intent to inpede, obstruct, or influence
the investigation or proper adm nistration of any
matter within the jurisdiction of any depart nent
or agency of the United States or any case filed
under title 11, or in relation to or contenplation
of any such matter or case, shall be fined under
this title, inprisoned not nore than 20 years, or
bot h.

A West Law search reveal ed only one unreported district
court case where this statute is even discussed and that was in
connection with a bankruptcy proceeding and that opinion is of no

benefit or guidance here. See Carpenter v. Young ,Not Reported in

F. Supp. 2d, 2004 W. 1858353 (E.D. Pa., 2004).

First, defendant submts that the statute is
unconstitutionally vague and overbroad in that if the Gand Jury
is correct, then the statue crimnalizes virtually every act
associated wth or connected with any conduct that m ght provide
the basis for a future federal crimnal investigation. This of
course could not possibly have been Congress’s intent.

Sonme years ago the now retired Chief United States
Magi strate Judge Calvin K Ham lton had before hima well
publicized case involving a Scout Master who found a dead Anerica
Eagl e al ong or near sone railroad tracks. He cut the talons off
t he Eagl e and conceal ed and covered up his heinous act and
i npeded a potential federal game warden investigation by
di sposing of a tangible object, the | egless body of Anerica’ s

national synbol, by discarding it in a matter unbefitting. He
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was | ater confronted by a Ganme Warden and charged with a federal
m sdeneanor crime of unlawful possession of eagle talons. The
Grand Jury in this case woul d now have us believe that such a

m sdeneanor crime now subjects the perpetrator to an additi onal
fel ony charge under 18 USC 1519 for which he can be inprisoned up
to 20 years.

Mor eover, under the Grand Jury’s interpretation, assumng it
could be proved it was discussed or done with intent, the nere
contenpl ation by a person commtting any crimnal act, however
m sqgui ded that contenplation m ght be, would constitute a
separate and distinct federal crimnal offense whether such a
real federal offense existed or not. It would thus reach pure
intrastate crimnal acts with no other federal crimnal
jurisdictional basis.

The Fifth Amendnent guarantees every citizen the right to
due process. Springing fromthis right is the concept that vague

statutes are void. Connally v. Gen. Constr. Co., 269 U S. 385,

391 (1926). "[A] statute which either forbids or requires the
doing of an act in terns so vague that nmen of comon intelligence
nmust necessarily guess at its nmeaning and differ as to its
application, violates the first essential of due process of l[aw "
Id. "Void for vagueness sinply nmeans that crimnal responsibility
shoul d not attach where one could not reasonably understand that

his contenpl ated conduct is proscribed.” United States v. Nat'l

Dairy Prods. Corp., 372 U S. 29, 32-33 (1963). "[L]aws [nust]
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give the person of ordinary intelligence a reasonabl e opportunity
to know what is prohibited, so that he may act accordingly. Vague
laws may trap the innocent by not providing fair warning."

Grayned v. Cty of Rockford, 408 U.S. 104, 108 (1972).

"[ V] agueness chal l enges to statutes which do not involve First
Amendnent freedons nust be examined in the light of the facts of

the case at hand." United States v. Mazurie, 419 U. S. 544, 550

(1975).

In determ ning whether a statute is unconstitutionally vague on
based on facts at hand, courts nust apply a two-part test. First,
the statute nust provide adequate notice of the proscribed

conduct. Kol ender v. Lawson, 461 U. S. 352, 357 (1983). Second,

the statute nust not lend itself to arbitrary enforcenent. Id. at
358. As argued above, this statute, particularly as applied here,
vi ol ates both parts of this test because the statute does not
provi de adequate notice of proscribed conduct and because it
allows for arbitrary enforcenent.

A penal statute is void if it does not sufficiently define a
crimnal offense so that ordinary people can understand what
conduct is prohibited. Kolender, 461 U S. at 357. This inquiry
| ooks at what a person of "conmon intelligence” woul d
"reasonabl y" understand the statute to proscribe, not what the
particul ar defendant understood the statute to nean. United

States v. Washam 312 F.3d 926 (8th G r. 2002) e.g., See United

States v. Wlson, 133 F.3d 251 (4th Cr. 1998) (clean water
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regul ation that defined any water that "could" affect intrastate
comer ce was unconstitutionally too broad).

Finally, insofar as the statute purports to reach potenti al
crimnal acts that are purely intrastate in nature but
crimnalized federally because of the intent of the perpetrator,

the statue in unconstitutional based on United States v. Lopez,

514 U. S. 549 (1995). Lopez is the of the | and nmark deci sion
declaring that the purely intrastate activity of possession of a
gun in a school zone cannot be federally crimnalized. Likew se,
a purely intrastate crimnal act is not a “mtter within the
jurisdiction or agency of any departnment or agency of the United
States.”

COUNT EI GHT ARGUMENT:

Count Ei ght purports to piggy back onto Count Seven. |If
Count Seven is defective for reasons argued above then Count
Eight fails based on the plain | anguage of the section which
states “(h) Whoever (1) uses fire or an explosive to commt any
fel ony which may be prosecuted in a court of the United States
[is guilty of an offense]. The gist of this Count also revol ves
around the burning of the vehicle that was allegedly used in the
comm ssion of the nurder of the victim Again, there is an
attenpt by the Grand Jury to reach a purely intrastate offense,
the burning of a Dodge vehicle, which was clearly not used in nor
whi ch affected interstate commerce, activity which would not

ot herwi se be proscribed by 18 U S.C., Section 844(i). See United
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States v. Monhol |l and, 607 F.2d 1311 (10th Cr. 1979) which hol ds

that 18 U S.C. 844(i) does not reach the crimnal act of bonbing
the privately owned vehicle of a judge who drove the vehicle on
U.S. highways and roads to and from judging duties. This Count
too shoul d be dism ssed.
VWHERFORE, defendant noves the Court to dismss Count Seven

of the Indictnent.

Respectful ly subm tted,

/sl

John R Gsgood

Attorney at Law, #23896

Conmer ci al Fed Bnk- Suite 305

740 NW Bl ue Par kway

Lee's Summit, MO 64086

O fice Phone: (816) 525-8200
Fax: 525- 7580

CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing was caused to
be enmailed to David Ketchmark, Assistant US Attorney, WM,
Kansas City, Mssouri and other counsel in the case via the
el ectroni ¢ docunent filing systemon March 13, 2006.

/sl
JOHN R OSGOOD
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