N THE UNI TED STATES DI STRI CT COURT FOR THE
VESTERN DI STRI CT OF M SSOUR

UNI TED STATES OF AMERI CA

Plaintiff,
No. 05-CR-00344-01-W ODS
GARY EYE,

N N N N’ N N’ e e

Def endant .

MOTI ON TO DI SM SS COUNTS TWO, FOUR, AND SI X OF THE
| NDI CTMENT ON GROUNDS THAT SAI D COUNTS ARE
MULTI PLI Cl OQUS W TH THE PARENT ClI VIL RI GHTS COUNTS
AND W TH EACH OTHER AND FURTHER THAT SAI D COUNTS
ARE VI OLATI VE OF DUE PROCESS UNDER THE 5™ AMENDVENT
AND CRUEL AND EXCESSI VE PUNI SHVENT UNDER THE 8™ AMENDNVENT
W TH SUGGESTI ONS | N SUPPORT
Counts Il, IV and VI of the indictnent are 924(c) firearns
counts. Each count is predicated on one of the three theories
advanced by the Grand Jury as to how the defendants viol ated the
deceased’ s civil rights. Count | alleges a dangerous weapon was
used while violating his civil rights; Count II1l charges the sane
crinme but alleges that the use of the weapon resulted in the
victims death; and, Count V charges the weapon was di scharged
and resulted in death during the comm ssion of preneditated
nmur der .
The grand jury could have and probably shoul d have charged
all three theories alleged in Counts I, 111, and V (parent
counts) in a single count in accordance with the dictates of Rule

7(c) (1)which provides that a charge nmay all ege one or nore ways
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that the defendant commtted the offense. This would nake
particular sense in this case where Counts | and Il are clearly
| esser included offenses of Count V and, assum ng evidence is
presented to support such, will be the basis for |esser included

of fense instructions.

The basic test for nultiplicity in an indictnment has been

stated by the Suprene Court in Blockburger v. United States, 284

U S 299, 304, 52 S.Ct. 180, 182, 76 L.Ed. 306 (1932), as
foll ows:

The applicable rule is that, where the sane act or
transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to
determ ne whether there are two offenses or only one
i s whether each provision requires proof of a fact
whi ch the other does not.

Al so see United States v. Knife, 592 F.2d 472 (8th G r. 1979)

Because Counts I, |1l and V are thenselves multiplicious, it
foll ows that any acconpanying 924(c)firearnms charge which under
ot her circunstances m ght subject the defendant to enhanced

puni shnents nust be limted to a single punishnent.

Based on the puni shment warnings set out in the indictnent,
the Grand Jury indictnent suggests that if the Court fails to
require the governnent to el ect between the three parent counts
or fails at the very mninumto treat themas nultiplicious for
sentencing and instead treats themas valid separate convictions

t hen the enhanced puni shnent provisions of 924 (c) kick in.
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This is illogical, unconstitutional and a clear perversion of
congressional intent and is prohibited by the clear |anguage in

Bl ockburger and further violates the 5" and 8" Anendnents of the

US Constitution.
The doubl e jeopardy clause protects against nmultiple

puni shments for the sane crime, North Carolina v. Pearce, 395

us 711, 717, 89 S.C&t. 2072, 2076, 23 L.Ed.2d 656 (1969), and at
| east one court has held that possession of a firearmfor an
uni nterrupted period constitutes a single violation of 88 922(Q)

and 924(e). See United States v. Jones, 533 F.2d 1387 (6th Gr.

1976) (possession of one firearmon three separate occasions
constituted a continuing course of conduct and defendant coul d
only be convicted on one count), cert. denied, 431 U S. 964, 97

S.Ct. 2919, 53 L.Ed.2d 1059 (1977) Also see United States v.

Wlson, 962 F.2d 621 (7th Gr. 1992.)

Simlar nmultiplicity argunents have arisen in this and ot her
Circuits in the context of a charge of arnmed bank robbery and use
of a firearmin the comm ssion of that offense. Generally, the

Courts have ignored the Bl ockburger test and held that Congress

i ntended for such enhanced punishnment. United States v. Allen,

247 F.3d 741 (8th Cir. 2001) attenpts to justify this use of the
statutes and explains it thusly:

Examining the two statutes at issue, it is
clear fromthe face of 18 U S.C. § 2113(a)
and (e) (Count 1) and 18 U.S.C. § 924 (c)(1)
and (j)(1) (Count 11) that Count Il requires
proof of two facts which Count | does not -
nanmely, that a firearmwas used or carried
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during the comm ssion of a violent crinme and
that a nmurder occurred by use of the firearm
The nore difficult question is whether Count
| requires proof of a different fact than
Count Il. It is not exactly clear how

predi cate offenses are to be treated for

pur poses of Bl ockburger

The sane interrelationship exists here in this case between
the civil rights counts and the firearnms counts. Here if
def endant is convicted of all counts the statute contains a
mandat ory enhanced prison termof 60 years of consecutive tine
for what anpbunts to a single predicate offense arising out of one
transaction. This has been held to be perm ssible where there are
i ndeed two distinct predicate offenses that are thensel ves not
mul tiplicious. United States v. Bennett, 908 F.2d 189 (7th
Cr.), cert. denied, 112 L.Ed.2d 544 (1990); United States v.
Nabors, 901 F.2d 1351, 1358 (6th Cir.), cert. denied, 112 L.Ed.2d
154 (1990); United States v. Foote, 898 F.2d 659, 668 (8th Cr.),
cert. denied, 112 L.Ed.2d 81 (1990); United States v. Rawlings,
821 F.2d 1543, 1545 (11th G r. 1987). None of these cases
involved a situation akin to the instant case where the predicate

of fenses were thenselves all based on a single transaction.
| f the bank robbery cases are indeed a correct application
of the law, a big if frankly in light of the thoughtful dicta in

Al l en, supra, then the nost that defendant should be subjected to

is a single 10 year consecutive sentence inasmuch as the
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predi cate transaction is a single transaction no natter how nany
ways the grand jury m ght charge it.

Finally, defendant submits that the use of any 924 (c)
enhancenent in unconstitutional under these facts in |Iight of
Bl ockburger, supra and violates the 5'" and 8'" Amendnents of the
United States Constitution.

VWHEREFORE, defendant noves the Court to dismss counts Two,
Four and Six of the Indictnent based on the above argunents or
alternatively rule that the governnent nust el ect between Counts
[, 1l and V prior to subm ssion of the case to the jury and
further find that only a single 924(c) enhancenent can be

appl i ed.

Respectful ly subm tted,

/sl

John R Gsgood

Attorney at Law, #23896
Commerci al Fed Bnk- Suite 305
740 NW Bl ue Par kway

Lee's Summit, MO 64086

O fice Phone: (816) 525-8200
Fax: 525- 7580

CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing was caused to
be emailed to David Ketchmark, Assistant US Attorney, VDM,
Kansas City, Mssouri and other counsel in the case via the
el ectroni ¢ docunent filing systemon March 14, 2006.
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/sl
JOHN R OSGOOD
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