N THE UNI TED STATES DI STRI CT COURT FOR THE
VESTERN DI STRI CT OF M SSOURI

UNI TED STATES OF AMERI CA
Pl aintiff,
No. 05-CR-00344-01-W ODS

GARY EYE,

N N N N N N N N N

Def endant .

DEFENDANT' S MOTI ON TO SEVER H S CASE FROM THAT OF THE
CODEFENDANT ON GROUNDS THAT 1) THE TWO DEFENSES ARE

GO NG TO BE SO ANTAGONI STI C AS TO DENY EACH DEFENDANT A
FAIR TRI AL AND 2) ON GROUNDS THAT THE GOVERNMENT' S
PROPOSED USE OF BRUTONI ZED STATEMENTS W LL DENY
DEFENDANT EYE A FAIR TRIAL | F SUCH STATEMENTS ARE

| NDEED ADM TTED AT TRI AL | N THAT NO AMOUNT OF

BRUTONI ZI NG W LL ADEQUATELY PROTECT DEFENDANT EYE
BECAUSE THE USE OF A NEUTRAL PRONOUN W LL STILL CLEARLY
| DENTI FY THE DEFENDANT G VEN THE NATURE OF THE EVI DENCE
AND THECRY OF PROSECUTION IN THI S CASE

COMES NOW def endant Eye t hrough counsel and noves the Court
to grant hima separate trial fromthat of his co-defendant on
grounds that a joint trial will prevent himfor receiving a fair
trial free fromerror in violation of his rights guaranteed him
by the 5th, 6th, and 8th Amendnents of the Constitution,
applicable provisions of Title 18, United States Code, the
applicabl e Federal Rules of Crimnal Procedure, and interpretive
case | aw as announced by the United States Suprene Court and
various |ower federal courts. Defendant also noves the Court to

grant hima hearing on the issue of severance so that he may nore
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fully develop the detailed facts set forth bel ow through the live
testinmony of the various third party w tness nentioned herein.
FACTUAL BACKGROUND:
Def endant Eye has been provided sone but not all discovery.
Def endant i s reasonably confident that he has been provi ded nost
all police reports prepared by the Kansas City, Mssouri Police
Department during the course of the state homicide investigation.

Def endant does not believe he has all relevant FBlI 302
reports of interviews and knows for absolute certainty that at
| east one very key witness, Ms. Rios, has testified before the
grand jury and that transcript has not been provided.

Al t hough the defendant does not have Ms. Rios's |atest
ver si on of what happened, sone details have energed through
private investigation that shed |light on the governnent's theory
of prosecution in this case. In a nutshell, the early
i nvestigation pointed to the follomﬁngnfacts if all statenents in
the police reports are to be believed:’

1. The two defendants were together prior to the shooting.

2. They were in a stolen dodge aut onobil e.

3. M. Sanderson possessed a .22 caliber hand gun.

4. M. MKay was on his way to work and was arbitrarily
executed by M. Eye because of his race.

" This is one big "if" inasnmuch as the star witness, Ms.
Ri os, has likely gone before the grand jury and dramatically
changed her testinony and is now claimng to have been an on the
scene W tness when in discovery and taped statenents she purported
to be only a witness to adm ssions of the two defendants.
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5. M. Eye used M. Sanderson's gun and then gave it back to

hi m

6. M. Eye fired several shots into the victim

7. The two defendants went to a | ocation near the old steel
m |l and burned the dodge vehicle.

8. The two defendants then went to a resi dence and nade
damagi ng adm ssions in front of Ms. Rios and others.

9. M. Sanderson then gave his .22 revolver to Ms. R 0s or
possi bly M. Sanderson’s sister to dispose of and this person
threwit in the Little Blue River.

10. Ms. R os later recanted her prior statenments and now
contends she was in the vehicle at the scene of the crine and
W t nessed the crine.

11. Ms. Rios, having been immunized, will now likely testify
that M. Eye was the shooter consistent with the governnent's
theory of the case.

M. Eye's defense in a nutshell wll be:

1. He was with M. Sandstromon the date in question.
2. Ms. Rios was also present in the autonobile.

3. M. Eye stopped to urinate in the street.

4. M. Eye and M. MKay got into a physical confrontation
presunably over M. Eye's act of public urination.

5. M. Eye's DNA has been found under the fingernails of the
deceased corroborating the fact they were involved in a physical
fight.

6. During the confrontation, M. Sanderson, perhaps having
been egged on by Ms. Rios, a person of checkered past who has
been on the scene of other shootings, got out of the vehicle and
approached M. MKay and fired one or nore shots, one of which
fatally struck the victimresulting in his death.
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7. M. Eye was totally unaware this was going to occur, did
not plan this offense with M. Sanderson, and was not a willing
partici pant and harbored on racial aninus toward the victimor
any ot her person of color.

8. Ms. Rios and M. Sanderson then burned the Dodge
autonobile and Ms. Rios or M. Sanderson’s sister at M.
Sanderson's direction | ater disposed of the gun in the river.

9. One or both of these two femal es have since assisted the
authorities in the recovery of a .22 caliber hand gun purported
to be the nurder weapon.

10. M. Sanderson always carried the .22 caliber hand gun
i nside an ace bandage wrapped about his wai st.

Wi |l e counsel does not purport to speak for the co-defendant
or co-counsel as to defense tactics, it would appear that M.
Sanderson's only tenable approach is to rely on general deni al
and not take the stand and try to suggest though

cross-exam nation that M. Eye is the guilty party. M, Eye wll

0
on the other hand probably testify in his own defense.?
M. Eye intends to vigorously attack the character of M.
Sanderson, Ms. R o0os, Vincent Deleon and ot her nenbers of the
Del eon famly at trial and denonstrate a cl ose personal
rel ati onship between M. Sanderson and these individuals that
points to a strong notive for Ms. Rios and others to |ie about
M. Eye's role or lack thereof to protect M. Sanderson as nuch

as possible. M. Eye will likely testify that it was indeed M.

Sander son who shot the victimw thout his (Eye's) know edge,

? Counsel for both defendants early on recogni zed and agreed
that it would be inpossible to enter into any type of joint
def ense agreenent and recogni zed al nost i mediately that the
def enses were extrenely antagonistic.

4
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consent, agreenent or any concert of purpose being involved.

By way of further explanation, key w tnesses Vincent Del eon,
Nessa Del eon, and Christina Deleon are all siblings. Christina
Del eon is M. Sanderson's girlfriend and has witten and call ed
him Vincent Deleon and Ms. Ri os have been in a physical
rel ati onship on and of f again over the course of tine. M. Rios
and M. Del eon broke up at one pﬂint and Ms. Rios forned a
relationship with Jason Stanley.’® During the course of this
relationship, M. Jason Stanley allegedly shot hinself to death
in Ms. Rios's presence. Speculation abounded as to whether this
was a hom ci de and whet her Rios and or Del eon were directly
involved. Co-incidentally, Ms. Rios was allegedly present when
M. Del eon, a person also of checkered past, allegedly shot an
i ndi vi dual known as "Bl ack Raynond", probably over drugs.

In sum the Deleons, Ms. R os, and M. Sanderson have
engaged in intertwined activities of a questionable nature for
sone time. All have a strong notive to point a finger at M. Eye
in this case for various diverse reasons. All are alleged to
have been heavily involved in the possession and distribution of
drugs and the theft of nunerous autonobil es.

M . Sanderson has witten a nunber of letters and made

® Jason Stanl ey, now deceased, is the son of Larry Stanl ey.
Larry Stanley is likely the person that called the tips hot |ine
and provided informati on about the offense to collect the reward.
He will likely testify that he overheard sone conversations
bet ween Sanderson, R os, and Eye.
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nuner ous tel ephone calls during which he has made conflicting and
self incrimnating statenents which tend to excul pate M. Eye.
It is essential to M. Eye's case that he is afforded the
opportunity to cross-exam ne M. Sanderson as to these statenents
and/ or use them as substantive evidence. |ndeed, at one point
M. Sanderson went so far as to remnd another individual in a
letter that he was "a killer."

The Eighth Gircuit in United State v. Abefalter,, 340 F. 3d
646 (8th Cir. 2003, nade the follow ng observati ons about

ant agoni sti c def enses:

W will reverse the district court's decision to deny
a severance only if the court abused its discretion,
causing real prejudice to the defendant. United
States v. O Meara, 895 F.2d 1216, 1219 (8th Cr.
1990), cert. denied, 498 U S. 943 (1990). A defendant
can show real prejudice either by showi ng that his or
her defense is irreconcilable with the co-defendant's
defense "or that the jury will be unable to
conpartnmental i ze the evidence as it relates to
separate defendants.” United States v. Gutberlet, 939
F.2d 643, 645 (8th Cr. 1991). Defenses are deened
irreconcil able when they "so conflict that the jury,
in order to believe the core of one defense, nust
necessarily disbelieve the core of the other."” United
States v. Jones, 880 F.2d 55, 63 (8th Cr. 1989)
(internal quotations omtted).

The Suprene Court refused to establish a bright line rule on
ant agoni stic defenses in Zafiro v. United States, 506 U S. 534
(1993) but did clearly recognize that it is sonetinmes prudent and
necessary citing cases in which the Crcuits have reversed
because of such problens. See, e.g., United States v. Tootick,

952 F.2d 1078 (CA9 1991); United States v. Rucker, 915 F.2d 1511,
6
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1512-1513 (CAl1l 1990); and, United States v. Romanello, 726 F.2d
173 (CA5 1984). Justice O Connor provided exanples in Zafiro of
the risks associated with a joint trial where there are

ant agoni sti c def enses:

Such a risk m ght occur when evidence that the jury
shoul d not consider agai nst a defendant, and that
woul d not be admi ssible if a defendant were tried
alone, is admtted agai nst a codefendant. For
exanpl e, evidence of a codefendant's wongdoing in
sonme circunstances erroneously could lead a jury to
conclude that a defendant was guilty. )

Evi dence that is probative of a defendant's QUI|t but
technically adm ssi ble only agai nst a codef endant

al so m ght present a risk of prejudice. See Bruton
v. United States, 391 U S. 123 (1968). Conversely, a
def endant m ght suffer prejudice if essenti al

excul patory evidence that would be available to a
defendant tried al one were unavailable in a joint
trial. See, e.qg., Tifford v. Wainwight, 588 F.2d 954
(CA5 1979) (per curiam. The risk of prejudice wll
vary with the facts in each case, and district courts
may find prejudice in situations not discussed here.

Justice Stevens concurred but offered the follow ng reservation
which certainly hits home in the present fact setting confronting

this court:

| woul d save for another day eval uation of the
prejudi ce that may ari se when the evidence or
testinmony offered by one defendant is truly
irreconcilable with the i nnocence of a codefendant.
Because the facts here do not present the issue

squarely, | hesitate in this case to develop a rule
that woul d govern the very different situation faced
in cases |ike People v. Braune, 363 IIll. 551, 557, 2

N. E. 2d 839, 842 (1936), in which nutually exclusive

defenses transforma trial into "nore of a contest

bet ween the defendants than between the people and
7
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t he defendants.” Under such circunstances, joinder
may wel |l be highly prejudicial

In those instances where a court declines to grant severance
it is usually because a defendant asserting such a right has not
provi ded sufficient facts to justify a finding of probable
prejudice. In the case of an "antagonistic defense"” argunment, it
is generally not enough to sinply state the conclusion that the
defenses are likely to conflict. See United States v. Mason, 982
F.2d 325 (8th GCir. 1993). 1In this case M. Sanderson's defense
wi |l "inescapably incul pate" M. Eye, a valid ground for
severance. See United States v. Deluna, 763 F.2d 897, 921 (8th
Cr.). And of course tBe converse is true insofar as M.
Sanderson is concerned.*

Def endant al so believes that the Bruton issue by itself is
justification for a severance. See Bruton v. United States, 391
U S. 123 (1968). The governnment has a nunber of Sanderson
statenents, letters, and tape recordings that nmention M. Eye.

No anmount of substitution of pronouns for the name "Eye" is going
keep the jury fromfiguring out who "he" or "the other person” or
the "individual" is sinply because of the very nature of the case
and how the crinme is alleged to have occurred. The detailed
factual statenment supra nakes it clear that the instant that a

statenent is admtted attri butable to Sanderson where he nenti ons

4

M. Sanderson has al ready noved for severance through his
counsel and that notion raises issues of general prejudice that
will flowfroma joint trial.
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M. Eye in connection with the offense that the jury is going

i nescapably conclude that the person being referred to is indeed
M. Eye regardless of how crafty the governnment tries to be with
the use of neutral substitute pronouns.

There were only two nales at the scene. M. Eye is going to
testify about his actions and | ack of involvenent in the crine
and point the finger directly at M. Sanderson. M. Sanderson
m ght but probably will not testify because of his many
adm ssions of guilt, his ownership of the murder weapon, and his
nef ari ous connections to Ri os and the Del eons. Conversely, M.
Sanderson’s able and skilled counsel will do his job well and not
overl ook a single opportunity during cross-exam nation of the
government w tnesses, particularly those nentioned above, to
shift the blame to M. Eye and reinforce and pound into the m nds
of the jurors that it was indeed M. Eye who was the trigger man
and hope that |ightening strikes.

Aside fromthe fact that M. Eye will not be afforded his
right of confrontation against M. Sanderson, if these so-called
neutral pronouns are substituted for Eye's nanme and the jury
hears the hearsay and Sanderson does not testify as expected then
M. Eye hinself may well be precluded from presenting his own
defense testinony for fear of it being rejected by the jury based
on their conclusions (ones probably already reached anyway by
that point) that the "he/hinm pronouns were clearly references to
Eye. This of course may inject a significant chilling affect on
defendant's constitutional right and ability to present his

9
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def ense.

VWHEREFORE, def endant noves the Court to grant hima
severance from his co-defendant for the reasons stated and
further to afford himthe opportunity to supplement his pleading
with an evidentiary hearing should the Court have any reservation

about the wi sdom of a severance.

Respectful ly subm tted,

/sl

John R Gsgood

Attorney at Law, #23896
Commerci al Fed Bnk- Suite 305
740 NW Bl ue Par kway

Lee's Summit, MO 64086

O fice Phone: (816) 525-8200
Fax: 525- 7580

CERTI FI CATE OF SERVI CE

| certify that a copy of this pleading has been caused to be
served on the Assistant United States Attorney for Wstern
District of Mssouri through use of the Electronic Court Docunent
Filing Systemon March 16, 2006.

/sl
JOHN R OSGOOD
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