N THE UNI TED STATES DI STRI CT COURT FOR THE
VESTERN DI STRI CT OF M SSOUR

UNI TED STATES OF AMERI CA )
Plaintiff, g

V. g No. 05-CR-00344-01-W CDS
GARY EYE, g
Def endant . g

DEFENDANT’ S MOTI ON FOR AN ORDER DI RECTI NG THE
UNI TED STATES TO DI SCLOSE TO DEFENDANT EYE THE TRANSCRI PTS
OF SELECT W'l NESSES WHO DEFENDANT BELI EVES TESTI FI ED BEFORE THE
GRAND JURY IN TH S CASE W TH SUGCGESTI ONS | N SUPPORT
COVES NOW def endant and hereby noves the Court for an order
directing the governnent to disclose to defendant Eye grand jury
transcripts of below |isted governnent witnesses in further aid
and support of his notion to sever that was previously placed on
file and to allow himto effectively make a non-certification
argunent to the Justice Departnent. As grounds, defendant
st at es:
1. First, and significantly, defendant does not seek the
m nutes of the grand jury, any voting records,

adnoni tions, statenents legal instructions, mnutes or

other itens that are particularly subject to the strongest

rules of secrecy. Douglas Gl Co. v. Petrol Stops
Nort hwest, 441 U. S. 211 (1979)(any request should be

tailored and narrow i n scope).

Case 4:05-cr-00344-ODS Document 81  Filed 03/17/2006 Page 1 of 9



2. Defendant does request disclosure by Court Order of the

testinmony of the follow ng w tnesses:

Regina Rios a.k.a G na R os

Vi ncent Del eon

Chri stina Del eon

a
b
c. Vanessa Del eon a.k.a Nessa Del eon
d
e St ephani e Sandstrom

f

Larry Stanley
g. Christina Stanley
3. Def endant knows for certain that G na R os testified and

that it is probable that several of the other listed
persons did al so.

4. Defendant seeks these transcripts for two distinct
reasons. First, defendant believes the transcripts wll
assist in a fair evaluation of his pending notion to
obtain a severance of parties. Second, defendant believes
a review of the transcripts is essential to assist counsel
in maki ng a Sixth Amendnent constitutionally effective
presentation to the U S. Justice Departnent during the
schedul ed April 24, 2006 presentation to determ ne capital
certification issues.

SEVERANCE | SSUES:

Case 4:05-cr-00344-ODS Document 81  Filed 03/17/2006 Page 2 of 9



5. Def endant’s notion for severance i s based on a cl ai m of

ant agoni sti c defenses and i nsurnount abl e BrutonIII

pr obl ens.
Def endant has alleged in his notion to sever certain facts
to support his contention of antagonistic defenses. The
testinmony of Ms. Rios bears directly and critically on
that issue and will directly support defendant’s
assertions. The testinony of the other named parties wll
further corroborate this assertion.

6. Defendant recogni zes that the establish rule in this

Circuit is that grand jury transcripts are generally not

avail abl e before a witness has testified at trial. United

States v. Bruton, 647 F.2d 818 (8" Gir. 1981); United

States v. Pelton, 578 F.2d 701 (8" Cir. 1972). Also, the

rule generally covers witnesses called by the defense at a
suppression hearing. Bruton, id.

7. Before grand jury materials may be discl osed, defendant
must make “a strong show ng of particularized need.”

Untied States v. Sells Engineering, 463 U S. 418 (1982).

A party seeking disclosure of transcripts under Rule 6(e)

must show that the material sought is needed to avoid a

"Bruton v. United States, 391 U S. 123 (1968) (confrontation
i ssues).

3
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possi bl e injustice in another judicial proceeding and that
the need for disclosure is greater than the need for
continued secrecy and that the request is structured to

cover only material needed. Douglas Gl Co. v. Petro

Stops Northwest, 441 U. S. 211 (1979). The decision to
disclose is left to the sound discretion of the district

court. United States v. WIkinson, 124 F.3d 971 (8" Cir.

1997); In Re Grand Jury Subpoenas Duces, 904 F.2d 466 (8'"
Cr. 1990).

Def endant submts that the need for continued secrecy is
limted at this point. Both defendants are in custody and
are the only alleged suspects. No warrants are
outstanding for other parties and no other individuals
have been nanmed in the indictnent. The matter is set for
trial. The identifies of the key wwtness in the case and
their statenents, nanes, addresses and general identifying
information is known to defendant. Security concerns are
therefore not a realistic factor nor is the need to keep
the matter secret while others are sought out to charge a
factor.

Conversely, defendant needs the transcripts, particularly
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that of Rios, to focus on inportant and specific details
of the alleged offense that go directly to the issue of
ant agoni stic defenses e.g., who she now says shot the
victim how many shots were fired, in what direction they
were fired, in what sequence, what was said and by whom
where the parties were at before the shooting, where they
went after the shooting and so on. It should be noted
that Ms. Rios gave a disturbingly different account in

vi deo taped statenents and witten reports of interviewin
that she said all these details were | earned through

adm ssions of the defendants after the crinme when in fact
she now contends (Il earned through private investigation
and sonme supposition) that she was an on-the-scene

participate in the nurder who was |ikely imuni zed.

CAPI TAL CERTI FI CATI ON | SSUE:

10.

11.

Def endants are schedul ed to make a presentation to the
U. S. Departnent of Justice on April 24, 2006 by video
conference on the issue of capital case certification.
It is the duty of the defense attorney to present the best
possible mtigation case for his client at a death penalty

hearing and sinply going through the notions after a
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particularly difficult case on the nerits and allow ng a
defendant to receive a sentence of death is ineffective

assi stance of counsel. Waqggins v. Smth, 539 U S. 510

(2003). To worry about these issues at the end of the
case and half heartedly address questions of aggravation
and mtigation is, to quote the old euphemsm “a day |late
and a dollar short.” See Wggins, id.

12. As argued in the first portion of this notion, who did
what and when and under what circunstances it a critical
factor for sentencing in the event of a conviction. In

Atkins v. Virgina, 536 U S. 304 (2002) the Suprene Court

rem nded | ower courts again quoting froma prior case
t hat :

For purposes of inposing the death penalty,

crimnal culpability nust be [imted to
[a party’s] . . . participation in the
robbery, and [a defendant’s] . . . punishnent
must be tailored to his personal
responsibility and noral guilt. Putting [a
defendant] . . . to death to avenge two
killings that he did not commt and had no
intention of commtting or causing does not
nmeasurably contribute to the retributive end
of ensuring that the crimnal gets his just
deserts. This is the judgnent of nost of the
| egi sl atures that have recently addressed the
matter, and we have no reason to di sagree
with that judgnment for purposes of construing
and applying the Ei ghth Anendnent.

6
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13.

14.

Def endant Eye is presuned not guilty and will vigorously
defend this case as is apparent fromthe facts set out in
his notion to sever. Neverthel ess, Counsel has a Sixth
Amendnent obligation to M. Eye to exhaust every possible
def ense and defense position, including the ugly
possibility that the client’s defense m ght be rejected by
the jury and the client mght then have to confront
sentencing issues. The possibility of death is the
ultimate sentence by |l aw that can be inposed. To bury
one’s head in the sand as a defense attorney under the
strong assunption that a good defense will result in
acquittal is naive at the | east and nore probably
ineffective. It is counsel’s duty to explore all options
and possi bl e out cones.

It goes without saying that the best way to avoid the
death penalty is to convince the certifying authority not
to certify in the first instance. To do this, counsel

nmust be afforded the opportunity to present reasonable and
rel evant mtigation evidence to the Justice Departnent

Oficials. The duty does not end here, however. An
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equally inportant duty is to address possi bl e aggravator
factors that the Justice Departnent m ght believe tip the
scal es agai nst defendant. The testinony of Ri os before
the grand jury, in particular, goes to the heart of this
matter. To effectively carry out his Sixth Amendnent
duties and to nake a neani ngful presentation to the
Justice Departnent, it is essential that counsel be
af forded the opportunity to review these transcripts and
in particular the R os transcript.
VWHEREFORE, Defendant pray for the following relief by way of
court order: 1) An Order disclosing the grand jury transcripts
of the above nanmed w tnesses based on the aforesaid argunent; 2)
alternatively, a grand jury transcript of R os based on the
af oresaid argunents; or 3) alternatively for the Court to review
these transcripts in canera for a further determnation as to the

nerits of this notion and the rel evance to the severance request.

Respectful ly subm tted,

/sl

John R Gsgood

Attorney at Law, #23896
Commerci al Fed Bnk- Suite 305
740 NW Bl ue Par kway
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Lee's Summit, MO 64086

O fice Phone: (816) 525-8200
Fax: 525- 7580
CERTI FI CATE CF SERVI CE

| certify that a copy of this pleading has been caused to be
served on the Assistant United States Attorney for Wstern
District of Mssouri through use of the Electronic Court Docunent
Filing Systemon March 17, 2006.

/sl
JOHN R OSGOCD
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