IN THE UNI TED STATES DI STRI CT COURT FOR THE
WESTERN DI STRI CT OF M SSOUR
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA, )
Plaintiff, g

v g No. 05-00344-01-CR W CDS
GARY EYE, g
Def endant . g

GOVERNMENT' S SUGGESTI ONS | N OPPGSI TI ON
TO DEFENDANT EYE' S MOTI ON TO DI SM SS
COUNTS TWO, FOUR, AND SI X (Doc. 68)

Comes now the United States of Anmerica, by and through its
under si gned counsel, and files its response in opposition to
Def endant Eye’s Mbdtion requesting the dism ssal of Counts Two,
Four, and Six on grounds that they are allegedly multiplicitous
of each other. This claimis without nmerit and therefore should
be denied. As the defendant correctly points out in his notion,
these three counts of the indictnent all allege violations of
Title 18, United States Code § 924(c), for knowingly using a
firearmduring and in relation to a crine of violence. Each of
these allegations are tied to a separate and di stinct predicate
offense (i.e. a crinme of violence), those allegations being
contained in Counts One, Three, and Five of the indictnent.
Count One of the indictnent alleges that Gary Eye and his co-
def endant, Steven Sandstrom violated the victims civil rights
by shooting at himin and around the area of 9'" Street and

Spruce Avenue. Count Three of the indictnent alleges that Gary
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Eye and his co-defendant, Steven Sandstrom again violated the
victims civil rights a second tine by shooting at himin and
around the area of 9'" Street and Brighton Avenue. Count Five of
the indictnent alleges that Gary Eye and his co-defendant, Steven
Sandstrom knowingly killed the victimto prevent himfrom
communi cating information about these crines to a | aw enforcenent
officer of the United States.

Based upon the fact that there was two separate and di stinct
shootings that happened at different tinmes and | ocations, Counts
One and Three of the indictnment are properly charged as
i ndependent offenses. Additionally, Count Five of the indictnent
al so stands as an independent offense because (even though it
stens fromthe second shooting which ultimately resulted in the
death of the victim the distinction between its elenents and the
el ements of the civil rights offense as contained in Count Three
are such that the test as set forth in the Bl ockburger?® case is
satisfied. Finally, since each of these three counts support an
i ndependent offense, it is equally permssible for each of three
counts to serve as predicate offenses to three separate counts of

firearnms of fenses pursuant to Title 18 U.S.C. 8§ 924(c).?

1284 U'S. 299, 304 (1932)

2 1t’s the governnent’s belief that the issues raised in the
defendant’s notion with regard to any possi bl e puni shnment shoul d
he be convicted at trial are premature and therefore not ripe for
consideration by the Court at this tine.
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Therefore, the defendant’s notion should be denied and he and his
co- def endant should be required to answer to all the charges as
contained in the indictnment.

DI SCUSSI ON

1. The governnent correctly charged the two
separate and distinct attacks on the victim
as two i ndependent counts in the indictnent.

An indictnment is nultiplicitous, and therefore defective, if
it charges the sanme crinme in two separate counts. United States
v. Chipps, Sr., 410 F.3d 438, 447 (8'" Gir. 2005). Therefore,
whenever “the sanme statutory violation is charged tw ce, the
guestion is whether Congress intended the facts underlying each
count to make up a separate unit of prosecution.” Id. In Chipps,
t he def endant was convicted of two counts of sinple assault, one
act which occurred inside of a residence and a second act that
occurred outside. Id. |In that case, after exam ning the statute
and legislative history, the Court indicated that it was unable
to determ ne what Congress intended the unit of prosecution to be
and therefore the Court applied the rule of lenity in favor of
t he defendant and determ ned that assault was a course-of -conduct
offense. Id. at 448-49. \Wen dealing with a course of conduct
of fense, the key factor in deciding the nunber of counts to
charge is determ ning how many courses of conduct a given

def endant has undertook. 1d. at 449. This is done by applying

the “inpul se test” which provides that we “treat[] as one offense
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all violations that arise fromthat singleness of thought,

pur pose or action, which my be deenmed a single inpulse.” Id.
(quoting United States v. Universal CI.T. Credit Corp., 344 U. S.
218, 224 (1952). In Chipps, the Eighth Crcuit found that the
def endant shoul d not have been convicted of two counts of sinple
assault when both assaultive acts conmtted by the defendant
where uninterrupted and therefore driven by a single inpulse.

| d.

The facts in our case are different. In this matter,
WIlliam McCay was the victimof tw separate and distinct attacks
at the hands of these defendants. The first attack occurred at
or around 9'" Street and Spruce Avenue in Kansas City, M ssouri
and the second attack occurred at or around 9'" Street and
Bri ght on Avenue in Kansas City, Mssouri.?® Were successive
i mpul ses are present, a defendant can be charged with nmultiple
offenses. United States v. Eisenberg, 469 F.2d 156, 162 (8'"

Cr. 1972). Simlarly, tw separate inpul ses, even when driven
by the same notivating factor, does not turn separate and

distinct crimnal offenses into a single offense. See

5 In addition to these | ocations being several city bl ocks
apart, additional discovery (that will be provided to the
defendant thirty days prior to the start of trial) wll provide
additional facts clearly showi ng that these two attacks were not
t he product of a continuous, uninterrupted assault. |In fact, the
victimin this case had successfully gotten away after the first
assault, only to be relocated and nurdered by these defendants a
short tinme later after they drove around the Northeast section of
Kansas City, Mssouri |ooking for him
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Bl ockburger, 284 U. S. at 302 (explaining that “[i]f successive

i npul ses are separately given, even though all unite in swelling
a common stream of action, separate indictnents lie.”) (interna
citations omtted).

Therefore, the government correctly charged the two attacks
on Wlliam McCay as two separate counts of the indictnment (Count
One and Count Three).

2. The civil rights hom cide (Count Three) and
the obstruction of justice by killing a
potential federal w tness (Count Five) counts
of the indictnment are separate and distinct
violations of two different statutes and
therefore are properly charged as i ndependent
counts of the indictnment.

The single act of killing the victimin this case both
factually and | egally supports both Count Three and Count Five of
this indictnent. “A single act nay be an offense agai nst two
statutes; and if each statute requires proof of an additional
fact which the other does not, an acquittal or conviction under
either statute does not exenpt the defendant from prosecution and
puni shmrent under the other.” 1d. at 304 (internal citations
omtted). This |anguage has forned the basis of what has
commonly been referred to as the Bl ockburger test and it is the
test that is applied to determ ne whether or not two crines are
the sane for double jeopardy purposes. United States v. Ganboa,

439 F.3d 796, 809 (8'" Cir. 2006). The proper application of the

Bl ockburger test requires an exam nation of not only the
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statutory elenents of the two offenses, but also an exam nation
of the specific |anguage of the two charges as contained in the
indictnment. 1d.

An application of the Bl ockburger test in this case nmakes it
abundantly clear that Count Three and Count Five of the
i ndi ctment are separate and distinct offenses that each require
proof of different facts and elenents to result in a conviction.
Count Three alleges a violation of Title 18, United States Code,
8§ 245(b)(2)(B), which provides, in relevant part:

Whoever * * * by force or threat of force
wWillfully injures, intimdates or interferes
with, or attenpts to injure, intimdate or
interfere with * * * any person because of
his race, color, religion or national origin
and because he is or has been * * *
participating in or enjoying any benefit,
service, privilege, program facility or
activity provided or adm ni stered by any
State or subdivision thereof shall be subject
to crimnal penalties.

To obtain a conviction on Count Three, the government wl|l
have to prove: (1) that he acted willfully; (2) he used force or
threats of force; (3) that he intended to injure or interfere
wth victimWIIliamMCay; (4) that he acted because of MCay’s
race; and (5) that he acted because McCay was enjoying a facility
provi ded or adm nistered by the State of Mssouri or the Cty of

Kansas City; and (6) that WIlliam MCay’s death resulted fromthe

of f ense.
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In contrast, Count Five of the indictnent alleges a
violation of Title 18, United States Code, 8§ 1512(a)(1) (0
(a)(3)(A) which provides in relevant part:

Whoever kills or attenpts to kill another
person, with intent to. . . prevent the
communi cation by any person to a | aw
enforcenent officer or judge of the United
States of information relating to the

commi ssi on or possible conm ssion of a
Federal offense shall be punished as provided
in paragraph (3).*

To obtain a conviction on Count Five, the government wl|
have to prove: (1) the defendant killed or attenpted to kill a
person; (2) the defendant was notivated by a desire to prevent
t he communi cati on between any person and | aw enf or cenent
authorities concerning the comm ssion or possible conm ssion of
an offense; (3) that the offense was actually a federal offense;
and (4) the killing was done willfully, deliberately, and with
preneditation and nalice aforethought.

Exam ning these two counts under the Bl ockburger test it is
sinply inpossible to arrive at any ot her conclusion than the fact
that these are separate and distinct offenses that clearly

requi re proof of nunmerous different elenents before a finding of

guilt could be returned. This fact is further driven hone by the

4 Paragraph (3) provides that “in the case of nurder (as
defined in section 1111), the death penalty or inprisonnment for
life” is the authorized punishnment. Therefore, Count Five of the
i ndi ctment contains additional | anguage all eging the defendants
unlawful ly killed Wlliam MCay willfully, deliberately, and with
prenmeditation and malice aforethought.
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fact that Congress enacted these two statutes to address
di vergent concerns: 8§ 245 focusing on civil rights violations;
and 8 1512 focusing on obstruction of justice.
3. Based upon the fact that each predicate

of fense contained in Counts One, Three, and

Five of the indictnent are not

mul tiplicitous, the correspondi ng 924(c)

vi ol ations contained in Counts Two, Four, and

Six are proper to submt to the jury for its

del i berati on.

Based upon the fact that Counts One, Three, and Five of the

i ndi ctment properly charge the defendant with separate and
distinct offenses, it rationally follows that the corresponding
924(c) counts of the indictnent are also proper and the
government should be allowed to proceed on all these counts. As
menti oned supra in footnote nunber one, it is the governnment’s
belief that any discussion or tinme spent on potential sentencing
i ssues at this stage of the proceeding would be premature and a
waste of judicial resources. |In the event the defendant is
convicted on nmultiple counts of the indictnment, these issues are
ones that would be nore appropriately handled at the tine of
sentencing. Therefore, the governnent has chosen not to address
t he specul ative issues of concurrent vs. consecutive sentences

and the possible inplication of nultiple 924(c) convictions at

this tine.?®

®> Should the Court desire, the government will be happy to
provi de suppl enental briefing on these issues at any tine the
Court deens appropriate.
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CONCLUSI ON

Based upon the above stated facts and argunents, the

defendant’s notion to dism ss counts on nultiplicitous grounds

shoul d be deni ed.

By

Respectful ly submtted,

Bradl ey J. Schl ozman
United States Attorney

Wan J. Kim
Assi stant Attorney General
Cvil R ghts D vision

/s/ David M Ketchmark

David M Ketchmark #46929
Assi stant United States Attorney

/sl D. Mchael Geen
D. Mchael Green #36738
Assi stant United States Attorney

Charl es Evans Wi ttaker Courthouse
400 East Ninth Street, Fifth Fl oor
Kansas City, Mssouri 64106

Tel ephone: (816) 426- 2605

and

/sl Paige M Fitzgerald
Paige M Fitzgerald
Trial Attorney
Crimnal Section
Cvil R ghts D vision
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that a copy of the
foregoi ng was delivered on April 14, 2006, to the CM ECF system
of the United States District Court for the Western District of
M ssouri for electronic delivery to all counsel of record.

John Gsgood John G onobwsky

305 M dl and Bank BI dg. 1125 Grand Bl vd.

740 NW Bl ue Par kway Suite 900

Lee's Summt, MO 64086 Kansas City, MO 64106

/s/ David M Ketchnark
David M Ketchmark #46929
Assi stant United States Attorney
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